Washington and Lee University School of Law

Washington and Lee University School of Law Scholarly Commons
Supreme Court Case Files

Lewis F. Powell Jr. Papers

10-1984

United States v. Maine
Lewis F. Powell Jr.

Follow this and additional works at: https://scholarlycommons.law.wlu.edu/casefiles
Part of the Admiralty Commons

Recommended Citation
U.S. v. Maine. Supreme Court Case Files Collection. Box 114. Powell Papers. Lewis F. Powell Jr. Archives,
Washington & Lee University School of Law, Virginia.

This Manuscript Collection is brought to you for free and open access by the Lewis F. Powell Jr. Papers at
Washington and Lee University School of Law Scholarly Commons. It has been accepted for inclusion in Supreme
Court Case Files by an authorized administrator of Washington and Lee University School of Law Scholarly
Commons. For more information, please contact christensena@wlu.edu.

June 28, 1984 Conference
List 1
et
Exceptions to the Report
of the Special Master
by New York

N

u

Exceptions to the Report
of the Special Master by
the United States

v.
HAINE, et al.

Exceptions to the Report
of the Special Master by
Rhode Island
[Special Master
Walter E. Hoffman]
SUMMARY:

The Special Master finds that Block Island Sound

is a bay and that the legal coastline of the United Statesl runs
from Montauk Point at the eastern end of Long Island directly
north to Watch Hill Point, Rhode Island.

The United States has

filed exceptions arguing that Long Island is an island, that it
cannot be used to form a bay, and therefore that Block Island
lThe legal coastline also defines the territorial limit of
the states. Water beyond the territorial limits may be subject
to regulation by the United States but are beyond the states'
control.
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Sound is not a juridical bay.

The States of New York and Rhode

Island have filed exceptions arguing that Block Island Sound is
a bay and that the legal coastlines should be drawn from Montauk
Point to Block Island and from Block Island to Point Judith,
Rhode Island.

(See map attached to memorandum)

The Court may

wish to set the exceptions for argument.
BACKGROUND:

In 1975 litigation arose over whether Rhode

Island could require vessels that traversed Block Island Sound
to take on a pilot licensed by the state.

The DC, and the CA 1

found that Block Island Sound was a bay, subject to the state's
jurisdiction, and that therefore the Rhode Island statute was
authorized by 46 U.S.C. §211.

See Warner v. Dunlop, 532 F.2d

767 (CA 1, 1976).
A petn for cert was filed2 and the United States, in
response to that litigation, requested supplemental proceedings
in this original case.

On June 29, 1977 the Court appointed

Walter E. Hoffman, Special Master in the supplemental proceeding
concerning Block Island Sound.

New York, Rhode Island and the

United States, submitted pretrial briefs, argued the case and
submitted post-trial brie{s.

The Special Master issued his

Report on January 13, 1984, the Court ordered the Report filed
and invited exceptions.
MASTER'S REPORT:

The Special Master after finding that

Block Island Sound is not a historical bay,3 concentrated on
lThe petn for cert is still pending (No. 72-6990) and is
being held for this proceeding.
3The United States admitted that the waters of Long Island
Sound were historic internal waters but disclaimed any historic
title to Block Island Sound. The States argued before the
Master that Block Island Sound was a historic bay (see Report
~ ages 12-20) but do not renew the arguments before the Court.

7

whether it could be considered a bay.
presented:

Two major issues were

(1) could Long Island, an island, be considered a

part of the mainland thus creating a bay between Long Island and
the coast of Connecticut and Rhode Island; and (2) if Long
Island was part of the mainland thereby creating a bay, what was
the extent of the bay?

The Master turned to the Court's opinion

in United States v. Louisiana, 394 U.S. 11 (1969) and the
Convention on the Territorial Sea and Contiguous Zone, Apr. 29,
1958, 15 U.S.T. 1607 (the Convention), particularly Article 7
(which defines juridical bay), for guidance.
In Louisiana the Court considered whether certain islands
could be headlands of bays.

The Court stated:

Moreover, there is nothing in the history of the
Convention or of international law of bays which establishes that a piece of land which is technically an
island can never be the headland of a bay. Of course,
the general understanding has been--and under the
Convention certainly remains--that bays are indentations in the mainland and that islands off the shore
are not headlands but at the most create multiple
mouths to the bay. In most instances and on most
coasts it is no doubt true that islands would play
only that restricted role in the delineation of bays.
But much of the Louisiana coast does not fit the usual
mold.
394 U.S. 61-63 (footnotes omitted)
The Court went on to state:
While there is little objective guidance on this
question to be found in international law, the
question whether a particular island is to be
treated as part of the mainland would depend on
such factors as its size, its distance from the
mainland, the depth and utility of the intervening waters, the shape of the island, and its
relationship to the configuration or curvature
of the coast. We leave to the Special Master
the task of determining in the first instance-in the light of these and any evidence he finds
it helpful to consider--whether the islands
which Louisiana has designated as headlands of
bays are so integrally related to the mainland

tnat they are realistically parts of the "coast"
within the meaning of the Convention on the
Territorial Sea and the Contiguous Zone.
394 U.S. 66 (footnote omitted).
On the basis of the Court's opinion in Louisiana the Master
concluded "that Article 7 of the Convention allows islands to be
treated as part of the mainland, and in proper circumstances an
island can be used to form an indentation and consequently a
juridical bay."
Taking all the factors into consideration, the Master
concluded that Long Island could be treated as part of the
mainland.

Two factors were of utmost importance.

First, Long

Island's geographic alignment with the coast is such that Long
Island and the coast enclose a large pocket of water, which
closely resembles a bay.

Second, "the geographic configuration

of Long Island and the mainland forces the enclosed water to be
used as one would expect a bay to be used."

The Master

recognized that the East River is navigable and is a tidal
strait, but did not find these facts persuasive.

He concluded:

Long Island is so integrally related to the mainland that it should be considered an extension of
the mainland. If there is ever a situation where
a large coastal island will be considered a part
of the mainland so that water enclosed between
the island and the coast can be a juridical bay,
this is it.
Report at page 47.
If Long Island is considered an extension of the mainland,
the waters between Long Island and the coast obviously meet the
Convention's criteria for a bay.

The remaining issue is where

to draw the closing line for the bay.
The Master extracted four guiding concepts from Article 7.
First, Articles 7(3), 7(4) and 7(5) indicate that the closing
line of a bay should be drawn between the "natural entrance

points" of the indentation.

Second Articles 7(4) and 7(5)

specify that the closing line connecting the natural entrance
points can be no more than twenty-four miles long.

Third,

Article 7(2) requires that the indentation enclose "landlocked"
waters.

The Convention does not define "landlocked" but the

Master suggests that a common-sense definition would require
that a body of water be predominantly surrounded by land.
Fourth, Article 7(3) indicates that the closing line of a bay
can include islands when the islands cause the indentation to
have more than one mouth.
The Master applied these criteria to the lines proposed by
the parties (see Appendix C to the Report and the map attached
to this memorandum).

The United States recommended a line from

Montauk Point, Long Island due north to Watch Hill Point, Rhode
Island.

The States recommended a line from Montauk Point due

east to the southwest Point of Block Island and from Sandy
Point, Block Island north to the Point Judith, Rhode Island.
Other lines considered were from Montauk Point northeast to
Point Judith or to the Point Judith harbor works.4
The Master agreed with the United States that the closing
for the bay is a line from Montauk Point to Watch Hill Point.
He found that "Watch Hill Point is the first prominent point on
the Rhode Island coast, it is almost due north of Montauk Point,
and it also marks the separation between the waters within the
indentation and the waters outside the indentation, thus, Watch
4The line from Montauk Point to Point Judith was
unacceptable because it is over 24 miles in length. The line to
the Point Judith harbor works is less than 24 miles but there
was some question as to whether the closing line should use a
man-made feature.

Hill Point is the logical natural entrance point on the north
side of the indentation."

The Master found that the waters east

of this line were not landlocked.

The waters are exposed to the

open sea on two sides and consequently are not predominantly
surrounded by land or sheltered from the sea.

11

Upon viewing

charts of the area, there is no perception that these waters are
part of the land rather than open sea."

(See Report page 59).

The Master rejected using Block Island as part of the
closing line for four reasons.
well outside the indentation.

First, Block Island is located
Second, if the closing line

included Block Island, the bay would include waters that are not
landlocked.

Third, Block Island does not form the mouth to the

bay or cause the bay to have multiple mouths.

Finally, "Block

Island is too far seaward of any mainland-to-mainland closing
line to consider altering the closing line to include Block
Island."

(See Report page 60).

EXCEPTIONS OF THE UNITED STATES:

The United States

initially stresses the importance of this action.

It notes that

not only are other states watching the litigation but that
because of the United States• decision two decades ago to adopt
the Convention, "a ·ruling by this Court on the issue presented
here constitutes an interpretation of that Convention with
international implications."
The United States makes three major arguments against
treating Long Island as part of the mainland.

First, the United

States argues that although the Court has suggested that an
island may be assimilated, in practice the Court has treated
islands as mainland extensions only in the unique context of the

',

..•.
(

-

Louisiana delta.

I

-

Second, the United States contends that social

and economic ties as well as a prehistoric land connection
cannot overcome the geographical separation of the island.
Third, the United States argues that the "bay-like" appearance
and usage of the waters sheltered by Long Island cannot make
Long Island a part of the mainland.
The United States recognizes that the Court has written
generally on the assimilation of islands.

However, in actual

practice the only islands considered part of the mainland were
in the Louisiana delta in situations "in which the land was so
riddled with shallow waterways that no 'mainland' would be
encountered for several miles inland if every technical island
were so treated."

The United States points to the treatment of

the Isles Denieres and other island fringes in Louisiana.
The United States stresses that Long Island is 100 miles
long, with a shoreline of more than 450 miles, all but a dozen
miles of which are isolated by very substantial waters from the
mainland.

It is separated from the mainland by a tidal strait

that is more than two-thirds of a mile wide, has a minimum depth
of 35 feet and supports a great volume of commercial
navigation.

Furthermore, "to treat Long Island as part of the

mainland would not merely extend it a little, but would grossly
distort the coastline."
The United States argues that those who drafted the
Convention deliberately put aside such distinctions as
prehistoric geological connections and social and economic
ties.
_.----/

Clarity, simplicity and uniformity are served by

disregarding variable and debatable data.

Host importantly,

"there was a special virtue in limiting the factors that define
the coastline to those that appear on typical nautical charts."
The Convention provides an exception where there is a notorious
claim to historic waters and no other exception need be
implied.

The fact that a bridge does not assimilate an island

is clear from the Court's treatment of the Florida Keys.

See

United States v. Florida, 420 U.S. 531 (1975) and 425 U.S. 791
(1976).
Finally, to use the "bay-like" appearance of the waters
sheltered by Long Island to assimilate Long Island is to reason
backwards.

The Convention offers nations a straight-forward way

of claiming inland waters.

The fact that the United States has

chosen not to adopt that approach is no reason for treating an
island as a peninsula.

Moreover, as the United States has

asserted a historical claim to Long Island Sound, it is hardly
surprising that the waters are used as one would expect inland
waters to be used.
EXCEPTIONS OF NEW YORK AND RHODE ISLAND:

Rhode Island's

filing starts with a statement that the ultimate decision on the
facts as well as the law must rest with the Court.

In an

original proceeding the "clearly erroneous" standard of Fed. R.
Civ. P. 52 is inapplicable.

The findings of the Special Master

are of course entitled to respect but they are not entitled to
deference.

The Court will want to independently examine the

record because "the Master makes conclusory statements without
identifying the relevant underlying facts supporting the
conclusion."
The states disagree with the Master on his definitions and
findings of "indentation" and "lan<ilocked" waters.

The closing

·.

line should be drawn between the "natural entrance points."
Although "natural entrance points" is not defined, the policy of
Article 7(3) is to draw a closing line to enclose the maximum
area of water.

The proper closing lines are therefore from

Montauk Point to Block Island and from Block Island to Point
Judith because:

(a) Point Judith is at least as prominent a

point as Watch Hill Point:

(b) the shallow depth and underwater

obstacles between Montauk Point and Block Island shelter Block
Island Sound; (c) coastal traffic rountinely passes outside of
Block Island Sound; (d) commercial vessels rarely pass between
Montauk Point and Block Island; (e) Block Island helps provide
shelter in rough weather and cuts down on the swell; (f) the
5 0""' I.

salinity of the water in Block Island is less than that of sea
4

water and is influenced by runoff on the mainland; and (g) Block
Island has an effect upon the velocity and timing of the
currents of Block Island Sound.

As Article 7(3) recognizes that

islands may give a bay more than one mouth, Block Island should
be part of the closing line.
The Master erred in believing that waters enclosed by a
Montauk Point-Block Island-Point Judith line would not be
landlocked.

The Master rejected Rhode Island's expert's test

for "landlocked" waters.

His test was "any point a ship first

crosses the entrance to a bay a minimum of 180° of land will be
visible if one were to look in every direction."

This is a

reasonable criteria that can be mathematically measured.

One of

the characters of landlocked waters is that they provide shelter
and isolation from the sea.
'-----"-

The shape of this juridical bay is

not symmetrical and "the Master failed to appreciate that the

arm to the north, the Rhode Island coast, provides closure and
protection to the water of Block Island Sound, and that Block
Island provides the necessary additional closure and protection
sufficient for these waters to be considered landlocked."
DISCUSSION:

Both the states and the United States must

agree that the Master, if he erred, did not depart from settled
law.
The United States argues that an island is an island and
cannot be considered an extension of the mainland unless the
resulting change in the coastline is minimal.

The United

States, however admits that the Court's language in Louisiana is
subject to a broader reading.

The Master found that an island

might be considered an extension of the mainland when it is
'\

economically, socially and geographically tied to the mainland.
Pursuant to the Master's position, but not the position of the
United States, Long Island could be an extension of the mainland
and a similarly situated island on the desolate coast of
southern Argentina would not be.
under Louisana and the Convention.

Both positions are arguable
Thus, the choice of

definitions may turn on the Court's determination of the role of
man-controlled variables under the Convention.
The states admit that there are no generally accepted
definitions for "indentation" and "landlocked" waters.
created by Long Island has shores of different lengths.
Rhode Island coast is much longer than Long Island.

The bay
The

The Master

drew his line from the end of Long Island (Montauk Point) to an
indentation on the Rhode Island coast that was almost due north
or perpendicular to Long Island.

The states argue that the line

-

.L.L

-

should be drawn from the end of Long Island to the end of the
Rhode Island coast (Point Judith) but bowed out to include Block
Island.
The Court's decision between the two positions may turn on
such issues as whether, when the shores of a bay are of
different lengths, the Convention favors limiting a bay by an
indentation on the longer shore that approximately parallels the
end of the shorter arm of land.

Another question is whether the

water between the shorter and longer arms, which is therefore
exposed to the sea on two sides, may be considered
"landlocked".

Because both conclusions are reasonable, the

Court may wish to schedule oral argument to explore the policies
that favor the particular positions.
CONCLUSION:

The Master's choices of definitions are

reasonable and possibly even preferred but they were not
compelled.

Therefore, the Court may want to schedule oral

argument to explore · the policies behind the definitions chosen
by the Master.
6/26/84
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35 ORIGINAL v. STATES OF MAINE (RHODE ISLAND AND NEW YORK)
M!:MO TO FILE
On the basis of a scanning the Master's report (Judge
Hoffman) ,

and the exceptions and briefs of the U.S., New

York

Rhode

and

Island,

I

dictate

this

memo

merely

to

identify the issue, the Special Master's conclusions, and
the exceptions and briefs of the principal parties.
case

involves

which I

nautical

princples

and

terminology

The
with

am not familiar, and I will welcome help from my

clerk.
Report of the Special Master
The

issue

is stated

to be

"the location of the legal

coastline" of the United States in the area of the eastern
end

of

Long

resolution

Island
of

the

Sound
issue

"comprise a bay under

and

Block

turns

on

Island

whether

Sound.
these

The
Sounds

the terms of the Convention on the

Territorial Sea and Contiguous Zone.
Apparently the controversey arose when the challenge
was made to a Rhode Island statute that required foreign
vessels, and American vessels under foreign register, that
traversed Block Island Sound to take on a pilot licensed

I

l

2.

by Rhode

The DC

Island.

in the Maine case, applying 46

u.s.c §211 with respect to the regulations of pilots "in
bays,

inlets,

found

Long

bay,

and

rivers,

Island
upheld

harbors,

Sound and
the

Rhode

and

Block
Island

ports
Island

of

the

Sound

statute.

u.S.",

to be a
The

First

Circuit affirmed.
The u.s.
al,

35

NO.

filed a motion (United States v. Maine), et

Original,

requesting

coastline of Rhode Island.

a

determination

of

the

The SG summarized the claims

as follows:
"Rhode Island and New York assert that the
waters of Long Island Sound and Block Island
Sound landward of baselines (or closing lines),
connnecting Montauk Point on Long Island with
Block Island with Point Judith, Rhode Island,
comprise a bay and are thus internal state
waters. · The United States asserts that the
waters of Block Island Sound are not part of a
bay but instead are territorial waters and high
seas, and the legal coastline is the ordinary
low water line along the mainland and around
Block Island."
The

issue,

as

summarized by the Special Master,

is

the "location of the legal coastline of the United States,
the State of Rhode Island and the State of New York in the
area

of

the

essentially
coastline

.

.

eastern

all
also

of
is

end
Block

called

of

Long

Island
the

Island
Sound.

"baseline".

Sound
The
This

and

legal
line

3.

)

separates

the

internal

rerritorial waters.

waters

of

a

state

from

the

(I'm not clear whether this is the 3-

mile or the 12-mile limit).
Critical

findings

of

the

Special

Master

appear

to

include the following:
l.
Long Island Sound is a part of the
mainland
32,
47.
This
being
so,
the
"semicircle" test is fully satisfied.
47-49.*

2.

The United States disclaimed any historic Title

to, or sovereign jurisdiction over, the entire Block

*

I would like some clear definitio
area.

....;.•

iJ··

The claim of the states

4.

Island is an historic internal waters based on Articles V
and

VI

Master.

of

the
He

Convention,

concluded

that

was

rejected

the

by

evidence

the

fell

Special
short

of

proving historic waters.
3.

-

The Master concluded that there was a "juridical

bay" and described "its closing line". P. 49.
4.

Block

Island

itself was

found

to be outs ide of

(i.e., to the east of) of the closing line of the bay.

P.

60.
The Master's Formal Conclusions (P. 60-61)
In

summarizing

his

findings,

the

Master

concluded

that "Long Island Sound and Block Island Sound west of the
line between Montauk Point on Long Island and Watch Hill
Point, Rhode Island,
of

the Convention on

Zone.

is a juridical bay under Article VII
the Territorial Sea and Contiguous

The closing line is between those two points, and

the waters east of the closing line are territorial waters
and high seas.
None of the parties agrees entirely with the Master's
Report.
The Untied States Exceptions
The U.s.
Island

excepts to the Master's finding

is a part of

the mainland and,

that Long

accordingly,

that

5.

all waters north of that island be found to constitute a
juridical bay closed by the line mentioned above.

See,

p. 5 - 8 of his Reply Brief.
EKceptions of Rhode Island
The resolution of the issue before the Court "turns
on whether or not Long Island Sound and Block Island Sound
form

a

bay

Territorial

under
Sea

the

and

terms

of

Contiguous

the

Zone,

Convention

and

if

a

bay

on
is

formed, the proper closing lines of that bay.
Rhode
with

the

agrees
Island

Island

states

that

Master's

Report

is

that

"an

Sound was

historic
not

the

"area of disagreement

narrow,

claim

to

established",

but
the

and

critical".
waters

of

that Long

It
Block

Island

can be treated as part of the mainland under Article VII,
and further

that Long Island Sound and Block Island Sound

form a well-marked

indentation satisfying the semicircle

test.
Rhode
Master

Island objects only

proposes

to

close

the

"to the way
bay".

One

in which
must

the

follow

closely the maps to determine exactly where Rhode Island
would close the bay, as distinguished from the line drawn
by the Solicitor General.

The Rhode Island proposed line

probably can be fully understood only by a professional in

6.

nautical science.

At this point,

I have no idea whether

Long Island makes an argueable case.
rejected

it

after

hearing

oral

At least, the Master

argument

and

receiving

briefs.
Exceptions and Briefs of New York
The New York brief does make clear

that

this is a

supplemental proceeding that arose out of the decision of
the DC in Warner v.

Replinger,

397 F.Supp.

350, and its

affirmance by CAl in Warner v. Dunlap, 532 F.
petition

for

cert

still pending.

was

The

filed

u.s.

in

the Warner

urged

2d 767.

case

and

that becasue of a

proeeding

should

be

Original,

in
the

for

determination

United

States

proceeding

v.

that

of

Maine,

the
et

established

is

final

decision would determine the coastline in that area,
proper

A

the

"bay"issue
al,

the

NO.

35

coastline

and territorial sea of the states on the eastern seaboard.
We agreed that this supplemental proceeding be instituted.
New York agrees

that the Master correctly concluded

that Long Island Sound is a
that

the

Convention

facts

and

the

established

juridical bay,

correct
that

the

but contends

intrepretation
juridical

bay

include all of the waters of Block Island Sound
rather

a

large

area

in

addition

to

Spec.ial Master's delineation of a bay.)

that

of

the

should

(this is

included

the

7.

New
&ond

York

meet

argues

the

international

that

the

traditional

law,

as

purposes

well

juridical bay set forth

"waters

as

the

of
of

Block

Island

bay

under

a

requirements

in Article VII.

for

a

The waters are

said to be protected and land-locked, and not factually or
legally different

from

the waters

in Long

Island Sound.

The closing line proposed by the Master is said to be an
arbitrary one that does not separate bay waters from sea
waters or correctly close the area of the bay.

***
At

this

point,

understandf fully,
parties

agrees

apart

from

much

that

I

do

not

it is at least clear that none of the

entirely

with

the

Master's

conclusions.

New York thinks his report takes too much away from the
states.
than

The

should

u.s.
be

thinks
given.

the Master gives New York more
Rhode

Island

seems

to

agree

generally with the Master, subject to drawing the line in
a somewhat differenct location.

Since I have been on the

Court, I believe we usually have accepted the findings and
recommendations

of

the

Special Master.

He

is

in a

far

better position than we are to draw the sort of lines that
resolve a case like this one.

We can decide whether the

..

8.

Master is correct in concluding that this ws a juridical
bay, and I am inclined to agree.

The parties agree that

the evidence did not support the existence of an historic
bay.

I

also

understand and

can agree

that

Long

Is 1 and

itself is viewed as a part of New York State Mainland.

It

undoubtedly

was at some point in the development of this

continent.

Intuitively.

I think the Master probably also

is right in not including all of Block Island Sound in his
delineation of state waters.
LFP, JR.
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No. 35 Original, United States v. Maine et al.

Question Presented
The parties agree that the only issue raised by this case is
whether all or part of Block Island Sound is a "juridical bay,"
thus making it inland waters of the States of New York and Rhode
Island.
Statutory Background
The key statutory provision in this case is the Article 7 of
the Convention on the Territorial Sea and the Contiguous Zone, 15
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drawn across the mouth of that indentation." Article 7 (2).
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of indentation for purposes of the semi-circle test is the

area "lying between the low-water mark around the shore of the
indentation and a line joining the low-water marks of its natural
entrance
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Article
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cause
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"on a line as long as the sum total of the lengths of the lines
across
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different

mouths,"

to

a

maximum

of

24

miles.

In

" [ i 1slands within an indentation shall be included as

addition,

li they were part of the water areas of the indentation." Ibid.
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United States v. Louisiana, 394 U.S. 11, 60-62 (1969), this

Court found

that Article 7 does not preclude islands from being

"natural entrance points"
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mainland that they are realistically part of the

'coast'" within

the meaning of the Treaty.
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concluding that Long Island should be considered part of the

~

mainland in this case, the Special Master relied on United States
v.
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two factors
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key:
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the

fact
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opinion
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on
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Long

United

v. Louisiana is broad enough, I think, to permit these and

the other factors considered by the Special Master in this case,
and his reasons for thinking Long Island is integrally related to
the mainland

are persuasive.
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the Court that the broad language
should

read

be

to

apply
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very
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cases

should

islands

be
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like the
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~ with
for

Thus,

I can't think of another island more integrated
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affirm
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Island should be considered part of

the coast for purposes of

Article 7.
<Al.ce

Long

Island

is considered part of

t~~~em~ irc~ te~

agrees

the coast,

is. easily

everyone

s ; tisfiea:-- (In

response to your question as to what exactly the test is,

/)tMontau k \.\ 1s
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attached an appendix that attempts to clarify it.)
the obvious choice for
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Master's findings.
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I've
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is

where

disagree

to

with

locate
the

the

Special

The Special Master put the eastern entrance

Point;

Rhode

Island

argues

that

there should be

multiple entrances, one on Block Island and one at Point Judith,
Rhode Island,

in addition to the one at Montauk.

The resolution

of this dispute turns on how Block Island should be treated.

If

Block Island is viewed as part of the "closing line" of the bay,
creating two entrances to the bay on either of its sides, then
Point

Judith

is

properly

the

other

entrance

point

on

the

mainland. If Block Island is outside of the bay, then the Special
Master's decision to draw the line from Montauk to Watch Hill is
correct.
It seems to me that a reasonable case can be made for either
s~ -

however.
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better
The
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Convention
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specifies
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that

Special
the

Master's,

closing

line

connecting natural entrance points can be no more than 24 miles
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long; when the line exceeds 24 miles, the Convention directs that ~ ~~
a closing line not more than 24 miles long be drawn to enclose ~
the maximum area

'
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possible.
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s.
If Watch Hill is used as the

"landlocked" waters be enclosed.
~trance

point,
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what

the closing line is 14 miles long, and the line
are

undisputably

landlocked

waters.

Moreover,

drawing the closing line to include Block Island means going ten
miles farther seaward than a line drawn between Montauk and Watch
ffill,

the

first

prominent

extension

on

the

coast.

Thus,

intuitively, I think the Special Master's decision is right.
Although

I

think

Rhode

Court should not defer
lower court,

the

argues

persuasively

to the Special Master as

that

the

it would to a

I would hesitate to set aside complicated factual

determinations
&me of

Island

without

parties

very

convince

convincing
me

Accordingly, I recommend affirming.

that

reasons
they

have

for
such

so

doing.

reasons.

Appendix to No. 35 Original, United States v. Maine et al
The shaded map attached illustrates the semi-circle test (at
least as I understand it).
The test is applied to determine if
an area counts as a "bay" for purposes of Article 7. As a first
step, Long Island is taken as part of the coast for purposes of
defining "the indentation." Using Montauk, Long Island, and
watch Hill Point, Rhode Island, as tne entrances to "the
indentation," a line is drawn between them across the entrance ~
purported bay.
That line (marked in blue) then becomes the
diameter of a circle. The area of the seaward semicircle (marked
in dark red) is then compared with the area of "bay." If the
latter is as large or larger than the area of the seaward
~micircle, it qualifies as a bay.
Here, the white semicircle
shows the minimum size the Sound would have to be to qualify as a
bay. All of the white area and the area of the Sound shaded in
light red (as well as what is cut off this map) actually is
mcluded in the comparison. Thus the Special Master is right that
the area easily satisfies the semi-circle test of a bay.
If the diameter were drawn between Montauk and Point Judith,
the test also would be satisfied. Although the diameter and area
of the semi-circle would be larger in this case, the area on the
"landward" side of the diameter would still be far greater than
that of the semicircle.
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SUPREME COURT OF THE UNITED STATES
No.

35 Orig.

UNITED STATES v. MAINE ET AL. (RHODE ISLAND
AND NEW YORK BOUNDARY CASE)
ON EXCEPTIONS TO REPORT OF SPECIAL MASTER
[January - , 1985]

JUSTICE BLACKMUN delivered the opinion of the Court.
These Supplemental Proceedings in this wide-ranging litigation are to determine the legal coastline of the United
States in the area of Block Island Sound and the eastern portion of Long Island Sound. That determination turns on
whether Long Island Sound and Block Island Sound constitute, in whole or in part, a juridical bay under the provisions
of the Convention on the Territorial Sea and the Contiguous
Zone (the Convention). 1 To the extent the Sounds constitute a juridical bay, the waters of that bay, under the Convention, are then internal waters subject to the jurisdiction
of the adjacent States, and the line that closes the bay is
coastline for the purpose of fixing the seaward· boundaries of
the States.
The Special Master concluded (a) that the Sounds in part
do constitute a juridical bay, and (b) that the bay closes at the
line drawn from Montauk Point, at the eastern tip of Long
Island, to Watch Hill Point on the Rhode Island shore. We
have independently reviewe<} the voluminous record, as we
must, see Mississippi v. Arkansas, 415 U. S. 289, 291-292,
294 (1974); Colorado v. New Mexico, - - U. S. - - , - (1984) (slip op. 6), and find ourselves in agreement with the
Special Master. We therefore adopt the Master's findings,
'[1964] 15 U. S. T. (pt. 2) 1607, T. I. A. S. No. 5639. See United States
v. Louisiana (Louisiana Boundary Case), 394 U. S. 11, 16, n. 7 (1969).
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confirm his conclusions, and overrule the respective exceptions filed by the United States, the State of New York, and
the State of Rhode Island and Providence Plantations.
I

This action, invoking the Court's original jurisdiction under
U. S. Const., Art. III, § 2, and 28 U. S. C. § 1251(b)(2), was
instituted in 1969, see 395 U. S. 955, with the filing of a complaint by the United States against the 13 States that border
the Atlantic Ocean. 2 The purpose of the suit was to determine whether the United States had exclusive rights to the
seabed and subsoil underlying the ocean beyond three geographical miles from each State's coastline. See Submerged
Lands Act of 1953, 67 Stat. 29, 43 U. S. C. § 1301 et seq. In
due course, after the filing of answers, the appointment of a
Special Master, 398 U. S. 947 (1970), the submission of the
Master's Report, the filing of exceptions thereto, and oral argument, 3 this Court delivered its opinion, 420 U. S. 515
(1975), and entered a general decree, 423 U. S. 1 (1975).
The Court there determined that the States held interests in
the seabeds only to a distance of three geographical miles
from their respective coastlines. The Court did not then fix
the precise coastline of any of the defendant States; instead,
jurisdiction was reserved "to entertain such further proceedings, including proceedings to determine the coastline of any
defendant State, to enter such orders, and to issue such writs
as may from time to time be deemed necessary or advisable
to give proper force and effect to this decree." I d., at 2. 4
The State of Connecticut was not n~med as a defendant. This apparently was because the State borders only on a part of Long Island Sound
deemed to be inland waters, rather than open sea. See United States v.
Maine, 420 U. S. 515, 517, n. 1 (1975).
3
See also 400 U. S. 914 (1970); 403 U. S. 949 (1971); 404 U. S. 954 (1971);
408 u. s. 917 (1972); 412 u. s. 936 (1973); 419 u. s. 814 (1974); 419 u. s.
1087 (1974); 419 U. S. 1102 (1975); 420 U. S. 904 (1975); and 420 U. S. 918
(1975).
.
'Subsequently, the coastline of the Commonwealth of Massachusetts
was determined by a Supplemental Decree issued by this Court. See
2

t

No. 35 Orig.-OPINION
RHODE ISLAND AND NEW YORK BOUNDARY CASE

3

Meanwhile, in an unrelated federal action, pilots licensed
by Connecticut challenged a Rhode Island statute which requires every foreign vessel and every American vessel under
register for foreign trade that traverses Block Island Sound
to take on a pilot licensed by the Rhode Island Pilotage Commission. The District Court in that suit ruled that Rhode Island possessed the authority so to regulate pilotage in the
Sound. Its theory was that the State had that authority
under 46 U. S. C. § 211, a statute which gives the States
power to regulate pilots in "bays, inlets, rivers, harbors, and
ports of the United States." In so ruling, the court determined that Block Island Sound was a bay under the Convention and therefore qualified as internal waters within Rhode
Island's coastline. Warner v. Replinger, 397 F. Supp. 350,
355-356 (R. I. 1975). The United States Court of Appeals
for the First Circuit affirmed that judgment. Warner v.
Dunlap, 532 F. 2d 767 (1976), cert. pending sub nom. Ball v.
Dunlap, No. 75-6990.
In December 1976, obviously in response to the ruling in
the Rhode Island Pilotage Commission suit, and apparently
in the thought that coastline determinations would best be
made in this then-existing original action, the United States
filed a Motion for Supplemental Proceedings to determine the
exact legal coastlines of Massachusetts and Rhode Island.
This Court entered an order appointing the Honorable Walter E. Hoffman as Special Master, with the customary authority to request further pleadings, to summon witnesses, to
take evidence, and to submit such reports as he might deem
appropriate. 433 U. S. 917 (1977). The Massachusetts
component of the litigation was separated from the Rhode Island component when it became clear that each concerned
different issues. Seen. 4, supra. Subsequently, the Master granted New York's motion to participate in the Rhode
Island proceedings.
United States v. Maine (Massachusetts BO'Undary Case), 452 U. S. 429
(1981).
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The basic position of the United States is set forth in the
following allegations of its Second Amended Complaint:
"The coastline of Rhode Island is the line of ordinary low
water along that portion of the coast which is in direct
contact with the open sea and the line marking the seaward limit of inland waters.
" ... [T]he coast of the the State of Rhode Island, except as to Block Island, is the ordinary low water line
along the mainland beginning at the Massachusetts border to a point off Sakonnet Point, then a straight closing
line across Narragansett Bay to Point Judith, then the
ordinary low water line along the mainland to the
Connecticut border. As to Block Island, the coast of the
State of Rhode Island is the ordinary low water line
around Block Island. . . ."
Rhode Island's basic position is asserted in its Counterclaim:
"[T]he Rhode Island coast is the ordinary low water line
along the mainland beginning at the Massachusetts border to a point off Sakonnet Point, then a straight closing
line from Sakonnet Point west to Point Judith, then a
straight closing line south to Sandy Point on Block Island, then the ordinary low water line along the Block
Island shore clockwise, to a point along a straight closing
line to Montauk Point on Long Island, State of New
York."
The status of Long Island Sound as internal waters over
which the States have jurisdiction is no longer at issue, for
the parties agree, as the Master had found, that Long Island
Sound is a historic bay under Article 7(6) of the Convention.
We, too, agree with that determination. Its waters therefore are internal waters regardless of whether it also is in
part a juridical bay. 5
5

New York and Rhode Island initially asserted that Block Island Sound
also constituted a historic bay under the Convention. The Master found
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In his Report, the Special Master concluded that Long Island Sound and Block Island Sound constitute a juridical bay
under the Convention, especially as interpreted by this
Court's decision in United States v. Louisiana (Louisiana
Boundary Case), 394 U. S. 11 (1969). The Master so found
after concluding that Long Island is to be viewed as an extension of the mainland and as constituting the southern headland of the bay. The Master went on to conclude, as noted
above, that the bay closes at the line drawn from Montauk
Point, at the eastern tip of Long Island, to Watch Hill Point
on the Rhode Island shore.
The Special Master's Report, when received here, was ordered filed, and exceptions thereto, and replies, were authorized. - - U. S. - - (1984). In response, the United
States, the State of Rhode Island, and the State of New York
each filed exceptions. These were set for oral argument.
- - U. S. - - (1984). The case is now before us on theReport, the exceptions, and the briefs and arguments of the
parties.
II

In this Court, the United States argues that it "quarrel[s]
only with the Special Master's recommendation that Long Island be deemed a part of the mainland and the consequences
that necessarily flow from that ruling." Exceptions of
United States 5. It states that if Long Island is considered
an island, rather than an extension of the mainland, it cannot
form a juridical bay. It expresses concern about "the principle involved and the precedent created," id., at 6, if its notpart-of-the-mainland argument is rejected, because of the effect of that decision on other States and its international
implications. The United States argues that current social
and economic ties between Long Island and the mainland
cannot overcome the geographical separateness of the Island.
that Block Island Sound was not a historic bay. Report 8-19, 61.
ception has been filed to that part o.f the Master's Report.

No ex-
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It states that any emphasis on the "bay-like" appearance and
usage of the waters sheltered by Long Island is "reasoning
backwards." I d., at 8. The Court should affirm, or really
reaffirm, that a "geographical island is an island in the eye of
the law except only in very rare and truly unusual circumstances." !d., at 9. It finds support in Louisiana v. Mississippi, 202 U. S. 1 (1906), and in the Louisiana Boundary
Case, supra, and it points out that Long Island Sound indeed
has been referred to, even by this Court, as "an insular formation." See 394 U. S., at 72, n. 95.
Before this Court, Rhode Island has directed its exceptions
to the fixing of a line that closes what it claims is a juridical
bay consisting of Long Island Sound and Block Island Sound.
Although it agrees with the other parties that Montauk Point
is the bay's southern headland, Rhode Island argues that
Watch Hill Point cannot be the northern headland, if for no
other reason than that a point east of Watch Hill Point (near
Quonochontaug Pond) is a preferred choice, for it, too, would
satisfy all required conditions and would enclose more water
area. But Rhode Island further notes that Block Island lies
at the opening of the long and deep indentation formed by the
two Sounds. It is said that although Block Island lies seaward of a direct line from Montauk Point to Point Judith, it
nevertheless influences Block Island Sound in a number of
significant ways: coastal traffic routinely passes outside
Block Island; commercial vessels rarely go between Montauk
Point and Block Island because of the hazardous underwater
conditions there; Block Island provides shelter in rough
weather; the salinity of the water in Block Island Sound is
less than that of water of the open sea; the island has an effect upon the currents of Block Island Sound; and these factors together link Block Island to the indentation rather than
to the open sea.
New York, in its turn, argues here that the applicable criteria for determining the existence of a bay apply also to the
portion of Block Island Sound east of the line between Mon-
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tauk Point and Watch Hill Point. The passage between
Block Island and Point Judith is the primary entrance to the
indentation formed by the two Sounds. This places the
northern headland at Point Judith. The shallow depth and
underwater obstacles between Montauk Point and Block Island have an effect on the surface of the water in storm conditions, for they are part of the terminal moraine that formed
Long Island. The waters of the Sound are sheltered by
Block Island and the underwater obstructions. Commercial
ships use the entrance to Block Island Sound which lies between Block Island and Point Judith. Thus, the artificial
line between Montauk Point and Watch Hill Point in reality
would not ·divide waters having the characteristics of a bay
from those having the characteristics of the open sea. The
waters of Block Island Sound do not constitute a route of international passage. They are closely related to the mainland by the intensity of their use for fishing and recreational
boating. It is clear from the evidence, it is said, that the
purposes and characteristics of a bay that are found in Long
Island Sound are present, too, in Block Island Sound. Those
waters are also landlocked, for they satisfy the objective test
described by Rhode Island's witness Jeremy C. E. White
(land visible for at least 180 degrees upon entrance to a bay).
The Rhode Island coast to the north provides closure and
protection, and Block Island provides additional closure and
protection sufficient for the waters of the Sound to be landlocked. Thus, New York says, the Master should have utilized Block Island in closing the Bay.
In its reply brief, the United States notes that if it prevails
against the mainland-extension argument, the case is at an
end. In the light of the possibility that it might not prevail
in that argument, the United States turns to the closing line
issue. Accepting, arguendo, "that Long Island, juridically,
is a peninsula," Reply Brief for United States 2, the Government endorses the Special Master's resolution, namely, that
the bay is closed by the line from Montauk Point to Watch
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Hill Point. Satisfaction of the semicircle and the 24-mile
tests is not enough. Under the Convention, a well-marked
indentation which is more than a mere curvature of the coast
and the presence of land-locked waters are requirements that
also must be satisfied. The natural companion for Montauk
Point is Watch Hill Point, almost due north, and not Point Judith, 18 miles to the East. Watch Hill Point is the nearest
point on the opposite shore. It was recognized and approved
as a closing point by at least two expert witnesses. It is the
first prominent point on the Rhode Island coast. The bay
thus closed is surrounded by land on all sides but one, and it
provides useful shelter and isolation from the sea. The enclosed waters clearly are landlocked. This cannot be said of
the waters east of the line, which are open on two sides, unless one assumes a closure because of underwater conditions
between Montauk Point and Block Island.

III
Under §4 of the Submerged Lands Act, 43 U. S. C.§ 1312,
a coastal State's boundary is measured from its legal coastline. The coastline is defined as "the line of ordinary low
water along that portion of the coast which is in direct contact
with the open sea and the line marking the seaward limit of
inland waters." § 1301(c). A State's seaward boundary
generally is set as a line three geographical miles distant
from its coastline. § 1312. Waters landward of the coastline therefore are internal waters of the State, while waters
up to three miles seaward of the coastline are also within a
State's boundary as part of the three mile ring referred to as
the marginal sea. 6 This Court previously has observed that
6
Under § 3(a) of the Submerged Lands Act the States have title to and
ownership of the lands beneath navigable waters within their boundaries.
43 U. S. C. § 1311(a). The location of a 'state's boundary also may be relevant in determining the State's right to regulate navigation. Congress, of
course, has the right under the Commerce Clause to regulate all navigation, but, since the time of the First Congress, it has given the States the
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Congress by the Submerged Lands Act left to the Court the
task of defining the boundaries of the States' internal waters,
and the Court under that Act has adopted the definitions contained in the Convention in determining the line marking the
seaward limit of inland waters of the States. See Louisiana
Boundary Case, 394 U. S., at 16, 35; United States v. California, 381 U. S. 139, 165-167 (1965). 7
Article 7 of the Convention establishes special criteria for
drawing the baseline of a juridical bay. Article 7(2) defines a
juridical bay:
"For the purposes of these articles, a bay is a wellmarked indentation whose penetration is in such proportion to the width of its mouth as to contain landlocked
waters and constitute more than a mere curvature of the
coast. An indentation shall not, however, be regarded
as a bay unless its area is as large as, or larger than, that
of the semi-circle whose diameter is a line drawn across
the mouth of that indentation."
Article 7(4) states that waters in a bay with a mouth that
does not exceed 24 miles are internal waters. As has been
indicated, in the United States such waters are within the jurisdiction of the adjacent States pursuant to the Submerged
Lands Act. If a body of water is found to be a juridical bay,
right to regulate pilotage "in the bays, inlets, rivers, harbors, and ports of
the United States." Act of Aug. 7, 1789, § 4, 1 Stat. 54, 46 U. S. C. § 211.
7
The Convention and the Submerged Lands Act adopt similar approaches for establishing boundaries to jurisdiction over the sea. The
Convention refers to the coastline as the "baseline," and, as in the Submerged Lands Act, it defines the baseline as the low-water line along the
portion of the coast which is in direct contact with the open sea, and the
line marking the seaward limit of inland waters. See Articles 3 and 7(3).
Article 7(4) states that waters in a juridical bay are a nation's internal waters; this is consonant with the Act's definition of "coast line" as the line
marking the seaward limit of inland waters. Much as in the Act a State's
boundary is set by a three-mile ring around the coastline, a nation-state's
boundary under the Convention extends beyond the baseline. The Convention refers to this ring as the ''territorial sea." Articles 3 and 5.
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then, the closing line of the bay becomes part of the coastline,
and a State's boundary generally extends three miles beyond
that closing line.
IV
Addressing first the question whether Long Island Sound
and Block Island Sound together constitute a juridical bay,
we repeat the Convention's criteria for determining whether
such a bay exists: There must be a "well-marked indentation"
into the coast and it must "constitute more than a mere curvature of the coast." The indentation must enclose an area
"as large as, or larger than, that of the semi-circle whose diameter is a line drawn across the mouth of the indentation."
The indentation must "contain landlocked waters." And the
mouth of a bay must not exceed 24 miles.
A mere glance at a map of the region under consideration
reveals that unless Long Island is considered to be part of the
mainland and provides one of the headlands, neither Long Island Sound nor Block Island Sound satisfies Article 7's requirements for a bay. Though the coast to the north of Long
Island curves somewhat, it was the nearly unanimous conclusion of the testifying experts that, in the absence of Long Island, the curvature of the coast is no more than a "mere curvature" and is not an "indentation." And, absent Long
Island, the waters of the Sounds would not be sufficiently
surrounded by land so as to be landlocked; neither would they
satisfy the semicircle test.
On the other hand, if Long Island is to be viewed as a continuation or part of the mainland, it is evident that a bay is
formed and that the requirements of Article 7 are satisfied.
All the expert witnesses reached this conclusion. The surface area of the water enclosed by the deep indentation is
substantially larger than the area of a semicircle whose diameter is that of the line across the ·mouth of the indentation,
regardless of where that mouth is located. The question
whether Long Island Sound and Block Island Sound constitute a juridical bay therefore depends entirely upon whether

••
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Long Island may be treated as an extension of the mainland
for the application of Article 7.
There is nothing in the Convention or in the Submerged
Lands Act that indicates whether islands may or may not be
treated as extensions of the mainland for the purpose of forming a headland of a juridical bay. 8 This Court, however,
previously has held that in some circumstances islands under
Article 7 may be treated as headlands of a juridical bay.
In the Louisiana Boundary Case, 394 U. S., at 60-66, the
Court held that small islands off the coast of Louisiana in the
Mississippi River Delta constitute headlands of bays on that
coast, because the shoreline there consists of a number of
small deltaic islands. On the other hand, the Court determined that "Article 7 does not encompass bays formed in part
by islands which cannot realistically be considered part of the
mainland." /d., at 67. The Court reasoned as follows:
"No language in Article 7 or elsewhere positively excludes all islands from the meaning of the 'natural entrance points' to a bay. Waters within an indentation
which are 'landlocked' despite the bay's wide entrance
surely would not lose that characteristic on account of an
additional narrow opening to the sea. That the area of a
bay is delimited by the 'low-water mark around the
shore' does not necessarily mean that the low-water
mark must be continuous.
"Moreover, there is nothing in the history of the Convention or of the international law of bays which establishes that a piece of land which is technically an island
can never be the headland of a bay. Of course, the general understanding has been-and under the Convention
certainly remains-that bays are indentions in the mainland, and that islands off the shore are not headlands but
8
The Convention addresses the problems created by islands located at
the mouth of a bay, see Article 7(3), but does not address the analytically
different problem whether islands may be treated as part of the mainland
to form an indentation.

No. 35 Orig.-OPINION
12

RHODE ISLAND AND NEW YORK BOUNDARY CASE

at the most create multiple mouths to the bay. In most
instances and on most coasts it is no doubt true that islands would play only that restricted role in the delimitation of bays.
While there is little objective guidance on this question
to be found in international law, the question whether a
particular island is to be treated as part of the mainland
would depend on such factors as its size, its distance
from the mainland, the depth and utility of the intervening waters, the shape of the island, and its relationship
to the configuration or curvature of the coast."

Id., at 61-63, 66 (footnotes omitted; emphasis in original).
The Court also stated that an island's "origin ... and resultant connection with the shore" is another factor to be considered. I d., at 65, n. 84.
The Court reached this conclusion after surveying such
case law as there was and the scholarly discussion of the
question. See id., at 64-66, nn. 84 and 85. That survey
suggested that there was a consensus that islands may be
assimilated to the mainland, and that a common-sense approach was to be used to determine when islands may be so
treated. See id., at 64; 1 A. Shalowitz, Shore and Sea
Boundaries 162 (1962) (hereinafter Shalowitz). We see no
reason to depart from those principles, and we conclude, once
again, that an island or group of islands may be considered
part of the mainland if they "are so integrally related to the
mainland that they are realistically parts of the 'coast' within
the meaning of the Convention." Louisiana Boundary
Case, 394 U. S., at 66. See also Louisiana v. Mississippi,
202 U. S. 1, 45-46 (1906). We continue to find the illustrative list of factors quoted above to be useful in determining
when an island or group of islarids may be so assimilated.
The United States argues, however, that the language in
the Louisiana Boundary Case should be restrictedly interpreted so as to allow islands to be treated as headlands only

• J
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in a few narrow situations: when the island is separated from
the mainland by a genuine "river"; when the island is connected to the mainland by a causeway; when the island is connected to the mainland by a low tide elevation; or when, as in
the Louisiana Boundary Case, the shoreline is deltaic in nature. We discern no such limits. Given the variety of possible geographic configurations, we feel that the proper approach is to consider each case individually in determining
whether an island should be assimilated to the mainland. 9
Applying the "realistic approach," see the Louisiana
Boundary Case, 394 U. S. , at 63, we agree with the Special
Master that Long Island, which indeed is unusual, presents
the exceptional case of an island which should be treated as
an extension of the mainland. In particular, its shape and its
relation to the corresponding coast leads us to this conclusion. The island's north shore roughly follows the south
shore of the opposite mainland, with the island's shore, however, curving slightly seaward and then back, while the
mainland has a concave shape. As a result, the large pocket
of water in Long Island Sound is almost completely enclosed
by surrounding land.
It is the western end of Long Island, and not only the
southern tip of Manhattan Island, and the mainland, which
forms an integral part of the familiar outline of New York
Harbor. It would be just as unrealistic to exclude Brooklyn
on Long Island from New York's coastline as it would be to
exclude the islands of the Mississipi Delta from Louisiana's.
There is no acceptable sense in which, for example, the East
Side of Manhattan Island, or Hunt's Point in the Bronx, could
be said to be locations on the Atlantic coast. 10
9

In the Louisiana Boundary Case itself, the Court felt free to consider
whether the Isles Dernieres, large coastal islands off Caillou Bay, which
fall into none of the Government's proposed narrow exceptions, could form
the headlands of a bay. 394 U. S., at 66-67, and nn. 87, 88.
10
See Pearcy, Geographical Aspects of the Law of the Sea, 49 Annals of
Assn. of American Geographers 9 (1959) (islands may form headlands when
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At Throgs Neck, Long Island is about one-half mile from
the mainland. The East River, which separates Long Island
from the mainland and from Manhattan Island, at one time
was as shallow as 15-to-18 feet, with a rapid current that
made navigation from Long Island Sound extremely hazardous. 11 When we contrast this narrow and shallow opening to
the 118 mile length of Long Island and to the extensive surface area of the bay it helps to form, we reach the conclusion
that the existence of one narrow opening to the sea does not
make Long Island Sound or Block Island Sound any less a
bay than it otherwise would be. Both the proximity of Long
Island to the mainland, the shallowness and inutility of the
intervening waters as they were constituted originally, and
the fact that the East River is not an opening to the sea, suggest that Long Island be treated as an extension of the mainland. Long Island and the adjacent shore also share a common geological history, formed by deposits of sediment and
rocks brought from the mainland by ice sheets that retreated
approximately 25,000 years ago.
Our conclusion that this area should be considered a bay is
buttressed by the fact that as a result of the geographic configuration of Long Island, the enclosed water is used as one
they are "separated from the mainland by so little water that for all practical purposes the coast of the island is identified as that of the mainland").
11
The Army Corps of Engineers in the 19th century deepened the East
River to 34 feet and made it more easily navigable.
The East River is unusual. Technically, it is not a river; neither can it
be regarded as simply a tidal strait, connecting the Atlantic Ocean to Long
Island Sound. Rather, it is part of the complex Hudson River estuary system, affected by both tidal action and the fresh water flowing from the
Hudson River. See Panuzio, The Hudson River Model, Symposium on
Hudson River Ecology 83, 89-91 (1966). The geography of New York
Harbor and the lower Hudson valley in its own way is as unique as the geography of the Mississippi River Delta. While it may be true, as the Government suggests, that an island formed by the bank of a river is more naturally considered part of the mainland than an island separated from the
mainland by something like a tidal strait, we find this general observation
of little use when evaluating the status of Long Island.
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would expect a bay to be used. Ships do not pass through
Block Island Sound and then Long Island Sound unless they
are bound for points on Long Island or on the opposite coast
or for New York Harbor. Long Island Sound is not a route
of international passage, and ships headed for points south of
New York do not use Long Island Sound. They pass, instead, seaward of Long Island.
The ultimate justification for treating a bay as internal waters, under the Convention and under international law, is
that, due to its geographic configuration, its waters implicate
the interests of the territorial sovereign to a more intimate
and important extent than do the waters beyond an open
coast. See generally M. McDougal & W. Burke, The Public
Order of the Oceans 64, 305-309, 330-332 (1962). Our realistic approach to the question whether Long Island and Block
Island Sounds constitute a bay does no more than recognize
that, due to its geographic configuration, such interests are
implicated here.
We reaffirm our understanding that the general rule is that
islands may not normally be considered extensions of the
mainland for purposes of creating the headlands of juridical
bays. Consideration of the relevant factors in this factually
specific inquiry, however, leads us to agree with the Special
Master that in this case Long Island functions as an extension
of the mainland forming the southern headland of a juridical
bay.

v

Having concluded that Long Island Sound and Block Island
Sound constitute a juridical bay, there remains the question
as to where the bay ends or closes. The sections of Article 7
of the Convention having to do with the closing lines of bays,
and pertinent here, are the following:
"3. For the purpose of measurement, the area of an
indentation is that lying between the low-water mark
around the shore of the indentation and a line joining the
low-water marks of its natural entrance points. Where,

No. 35 Orig.-OPINION
16

RHODE ISLAND AND NEW YORK BOUNDARY CASE

because of the presence of islands, an indentation has
more than one mouth, the semi-circle shall be drawn on a
line as long as the sum total of the lengths of the lines
across the different mouths. Islands within an indentation shall be inCluded as if they were part of the water
areas of the indentation.
"4. If the distance between the low-water marks of
the natural entrance points of a bay does not exceed
twenty-four miles, a closing line may be drawn between
these two low-water marks, and the waters enclosed
thereby shall be considered as internal waters.
"5. Where the distance between the low-water marks
of the natural entrance points of a bay exceeds twentyfour miles, a straight baseline of twenty-four miles shall
be drawn within the bay in such a manner as to enclose
the maximum area of water that is possible with a line of
that length."
Article 7(2) specifies other less mathematical restrictions to
be considered when determining the closing line. As previously noted, the waters in a bay must be "landlocked," and a
bay must be a "well-marked indentation," which is more than
a "mere curvature of the coast." The Convention, thus, directs that the closing line be a line no more than 24 miles long
connecting the natural entrance points to a well-marked indentation, and the line must enclose within the indentation
landlocked waters. The closing lines may include islands if
the islands cause the bay to have multiple mouths.
The Special Master agreed with the United States' present
secondary position that the bay should close at the line from
Montauk Point north to Watch Hill Point. The States assert
that all of Block Island Sound should be within the juridical
bay. They propose that the clo~ing line be drawn from Montauk Point to a point near Southwest Point on Block Island,
and from Sandy Point on Block Island to Point Judith in
Rhode Island. Either proposed closing line satisfies both
the 24-mile rule of Article 7 and the Article 7(2) requirement
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that the area enclosed be greater than that of a semicircle
whose diameter is the closing line. 12 The issue therefore
comes down to the proper application of the more subjective
requirements of Article 7.
Were it not for the presence of Block Island, the 14-mile
line from Montauk Point to Watch Hill Point clearly would be
the closing line of the bay. All the parties agree that Montauk Point is one of the natural entrance points, and thus one
of the end points of the bay's closing line. Watch Hill Point
is nearly due north of Montauk Point. The waters west of
this line are within a well-marked indentation and are landlocked under any definition of that word. They are surrounded by land on all but one side and are sheltered and isolated from the sea. The coast from Watch Hill Point
eastward to Point Judith lacks any pronounced feature that
might qualify as a headland. Point Judith itself is more than
24 miles from Montauk Point, so a straight line between
those two Points cannot be considered a closing line. 13
The Montauk-Watch Hill closing line also satisfies the relevant objective tests that have been adopted to determine the
natural entrance points to a bay. 14 It is for that reason that
12
The distance from Montauk Point to Watch Hill Point is 14 miles.
Lines connecting Montauk Point to Southwest Point, and Sandy Point to
Point Judith, add up to 22 miles. Because of the extensive area of the waters enclosed by either closing line, that area is substantially greater than
that of a semicircle with a diameter of either 14 or 22 miles.
13
In view of our ultimate disposition of this question, we express no
opinion as to whether the Point Judith Harbor Works, a man-made construction lying just within 24 miles from Montauk Point, could qualify as a
headland.
14
A number of objective tests have been formulated to assist in selecting
the natural entrance points to a bay. The primary one is the 45-degree
test. It requires that two opposing mainland-headland points be selected
and a closing line be drawn between them. Another line is then drawn
from each selected headland to the next landward headland on the same
side. If the resulting angle between the initially selected closing line and
the line drawn to the inland headland is less than 45 degrees, a new inner
headland is selected and the measurement is repeated until both mainland-
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the Law of the Sea Task Force Committee on the Delineation
of the Coastline determined that if Long Island Sound were
considered a juridical bay, the Montauk-Watch Hill line
would be its closing line. '5
The States insist, ·however, that the presence of Block Island gives the indentation more than one mouth as allowed by
Article 7(3) of the Convention, and therefore alters the outward limits of the bay. They note that the International
Law Commission's commentary on Article 7(2) of the Convention states that "the presence of islands at the mouth of an
indentation tends to link it more closely to the mainland." 2
Yearbook of the International Law Commission, 1956, p. 269.
The States say that this implies that where a choice of lines
exists due to the presence of islands near the mouth of a bay,
the line that encloses the greater area of inland water should
be selected. There is support for this proposition in Article
7(5) of the Convention, which calls for a 24-mile closing line to
headlands pass the test. SeeP. Beasley, Maritime Limits and Baselines:
A Guide to Their Delineation, The Hydrographic Society, Special Publication No.2, pp. 16-17 (1978).
Witnesses before the Special Master indicated that it was through application of this test that the Montauk Point-Watch Hill Point closing line was
adopted by the Baseline Committee. Seen. 15. These objective tests are
helpful in large part because they assist in defining what is finally a more
subjective concept that has been described as "the apex of a salient of the
coast; the point of maximum extension of a portion of the land into the
water; or a point on the shore at which there is an appreciable change in
direction of the general trend of the coast." 1 Shalowitz 63-64. See also
R. Hodgson & L. Alexander, Towards an Objective Analysis of Special
Circumstances, Law of the Sea Institute, Occasional Paper No. 13, p. 10
(1972) (hereinafter Hodgson and Alexander) ("a point where the two dimensional character of a 'bay' . . . is replaced by that of the 'sea' or
'ocean' "). This Court previously has recognized the usefulness of objective tests in identifying entrance points. See United States v. California,
382 u. s. 448, 451 (1966).
.
15
This Committee was an interagency committee of the Federal Government, established after the Convention was adopted in 1964, to determine
the baseline around the United States and to draw closing lines where
needed in conformity with the requirements of the Convention.
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be drawn that encloses the maximum area of water whenever
the natural closing line exceeds 24 miles. There is also support for this position among the text writers. 16
It is the view of the United States that no island like Block
Island lying outside an indentation can form multiple mouths
of a bay. It claims that unless Block Island is intersected by
a line which would otherwise close the bay, it cannot be used
to form multiple mouths. 17
This case presents no opportunity to resolve that dispute,
for under any reasonable interpretation of the Convention,
Block Island is too removed from what would otherwise be
the closing line of the bay to affect that line. Block Island is
In 1 Shalowitz 225, and n. 38, for example, it is said that it would be a
reasonable extrapolation from Articles 7(3) and (5) of the Convention to
allow outlying islands to form part of the end line of a bay. The author
notes, however: "The rule proposed would still leave unresolved the question of how far seaward from the headland line islands could be in order to
be incorporated under the rule. The best solution would be to consider
each case on its merits and apply a rule of reason."
This Court faced a related problem in the Louisiana Boundary Case, 394
U. S., at 54-60, where it rejected the argument that the existence of islands that intersect the closing line of a bay, and thus form multiple mouths
of that bay, should in no event have the effect of pulling the closing line
inward. The Court noted that much as seaward islands tend to extend the
contours of a bay, landward islands intersected by a mainland-to-mainland
closing line have the effect of narrowing the contours of the bay if the islands create multiple mouths. Id., at 58. The Court declined to address
the question whether islands that are completely landward of a mainlandto-mainland closing line can form multiple mouths. !d., at 58-59, and
n. 79. An evaluation of the effect of landward islands is complicated by
that part of Article 7(3) which states: "Islands within an indentation shall
be included as if they were part of the water areas of the indentation."
The Convention has no similar treatment of islands located outside an
indentation.
"The United States recognizes two other circumstances in which islands
may be utilized in drawing closing lines: When an island is considered a
headland to the bay, and when an island or group of islands "screen" the
mouth of a bay so that they block more than half the opening. See Louisiana Boundary Case, 394 U. S., at 58. Block Island is clearly not a screening island, nor is it argued that it forms a headland of the bay .
16

.
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nearly 12 miles from Montauk Point and 6 miles from the
nearest land. At no point is it closer than 11 miles from the
14-mile line between Montauk Point and Watch Hill Point.
It is an island far removed from the headlands of the juridical
bay formed by Long Island.
The States appear to be arguing not that an island near the
mouth of a bay creates multiple mouths, but that an island
well beyond what would otherwise be the mouth of the bay
can cause the bay to have an entirely different mouth. Because of the presence of Block Island, it is said, the waters
landward of the island take on the appearance and uses of a
bay's waters. To support their argument they note that
ships entering Block Island Sound come between Block Island and Point Judith. The presence of Block Island, therefore, has the effect of making Point Judith one of the natural
entrance points of the bay. And once the closing line is
drawn from Montauk Point to Point Judith, Block Island is
near enough to that closing line that it ought to be included as
an island creating multiple mouths to the bay.
Such a treatment of islands beyond the natural entrance
points of an indentation finds no support in the Convention or
in any of the scholarly treatises. Nowhere has it been suggested that because ocean traffic headed into a bay happens
to pass landward of an island in open sea in order to enter
that bay, the island therefore marks an entrance point to the
bay. Nor is such a theory a fair extrapolation of Articles 7(2)
and (5) of the Convention.
There are also a number of substantial difficulties with that
approach, not the least of which is that the line from Montauk
Point to Point Judith exceeds the 24-mile limit imposed by
the Convention. And, most significantly, some of the waters
enclosed by the suggested closing line are not landlocked, as
required by the Convention. The Convention does not define "landlocked," and this Court has not yet felt it appropri-
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ate to offer a comprehensive definition of the term. 18 Scholars interpreting the Convention have given the term a
subjective and common-sense meaning. We agree with the
general proposition that the term landlocked "implies both
that there shall be land in all but one direction and also that it
should be close enough at all points to provide [a seaman]
with shelter from all but that one direction." P. Beasley,
Maritime Limits and Baselines: A Guide to Their Delineation,
The Hydrographic Society, Special Publication No. 2, p. 13
(1978). 19

As the Special Master and the members of the Baseline
Committee concluded, the waters in the outer reaches of
Block Island Sound in any practical sense are not usefully
sheltered and isolated from the sea so as to constitute a bay
or bay-like formation. It was the credited testimony of witnesses that ships passing landward of Block Island, as a result, are not in the sheltered confines of what the Convention
is willing to recognize as a bay. The waters eastward of the
Montauk-Watch Hill line are exposed to the open sea on two
sides and are not predominantly surrounded by land or sheltered from the sea. At the very least, therefore, the States'
proposed closing line is defective because it includes open sea
in the indentation in violation of the mandates of the Convention. Such is the nearly inevitable result, it seems to us, of a
18
In the Louisiana Boundary Case the Court recognized that the term
"landlocked" is not to be literally applied, for it noted that an otherwise
landlocked bay "surely would not lose that characteristic on account of an
additional narrow opening to the sea." 394 U. S., at 61. Additionally,
the Court suggested that a bay could be landlocked even if it is bounded on
one side by a body of internal waters. See generally id., at 48-53 (applying the semicircle test).
19
"The concept of land-locked is imprecise and, as a result, may call for
subjective judgments. . . . Basically, ·the character of the bay must lead
to its being perceived as part of the land rather than of the sea. Or, conversely, the bay, in a practical sense, must be usefully sheltered and isolated from the sea. Isolation or detachment from the sea must be considered the key factor." Hodgson and Alexander 6, 8.
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theory that would treat islands well beyond the natural entrance points of an indentation as creating multiple mouths to
that indentation.
VI
In summary, we agree with the Special Master and hold
that Long Island Sound and Block Island Sound west of the
line between Montauk Point on Long Island and Watch Hill
Point in Rhode Island is a juridical bay under Article 7 of the
Convention on the Territorial Sea and the Contiguous Zone.
This juridical bay is closed by that line connecting Montauk
Point and Watch Hill Point. The waters of the bay west of
the closing line are internal state waters, and the waters of
Block Island Sound east of that line are territorial waters and
high seas.
The respective exceptions filed by the United States, the
State of Rhode Island, and the State of New York are overruled. The recommendations of the Special Master are
adopted and his Report is confirmed. The parties are directed promptly to submit to the Special Master a proposed
appropriate decree for this Court's consideration; if the parties are unable to agree upon the form of the decree, each
shall submit its proposal to the Master for his consideration
and recommendation. Each party shall bear its own costs;
the actual expenses of the Special Master shall be borne half
by the United States and half by Rhode Island and New
York.
The Court retains jurisdiction to entertain such further
proceedings, enter such orders, and issue such writs as from
time to time may be deemed necessary or advisable to effectuate and supplement the decree and the rights of the respective parties.
It is so ordered .
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So that I may avoid getting into deeper difficulty with
the New Yorkers around here, I am changing the first sentence
of the second full paragraph on page 13 to read:
"The western
end of Long Island helps form an integral part of the familiar
outline of New York Harbor."
Far be it from me to neglect
Staten Island and other well-known points for those who come
from east of the Hudson.
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